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charged the jury: "In conclusion I will say that a failure to bring in a 
verdict in this case can arise only from a wilful and flagrant disregard of 
the evidence and the law as I have given it to you and a violation of your 
obligation as jurors. Of course, gentlemen, I cannot tell you in so many 
words to find the defendant guilty, but what I say amounts to that." The 
defendant excepted to this charge. There was a verdict of guilty. On 
appeal, it was held, Chief Justice White and Justices Brandeis and Day dis- 
senting, although a verdict of guilty could not be directed, at most the error 
was purely formal, and judgment will be affirmed. Homing v. District of 
Columbia (1920) 41 Sup. Ct. S3. 

A charge "that if the jury believe the evidence beyond a reasonable 
doubt it should find the defendant guilty", has been generally upheld in 
criminal cases where all the evidence points to guilt. (1916) 16 Columbia 
Law Rev. 594. But in the federal courts and according to the weight of 
authority, under a plea of not guilty, the court may never direct a verdict of 
guilty. (1916) 16 Columbia Law Rev. 594, 595 and n. 11; United States v. 
Taylor (C C. 1882) 11 Fed. 470; Atchison, etc. Ry. v. United States (C. C 
A. 1909) 172 Fed. 194. Federal judges are allowed much latitude in im- 
pressing juries with their duty. Suslak v. United States (C. C. A. 1914) 213 
Fed. 913, 919. But the court may not charge that the facts are legally con- 
clusive against the defendant in any respect. Cummins v. United States 
(C. C. A. 1916) 232 Fed. 844. Nor may the court draw a conclusion of 
guilt by argument and inference, even though the facts are undisputed. 
Blair v. United States (C. C. A. 1917) 241 Fed. 217. It may not coerce a 
verdict. Peterson v. United States (C. C. A. 1914) 213 Fed. 920 (the jury 
told that the case should be finally disposed of as to all the defendants). A 
charge which holds the jury up to ridicule unless it returns a verdict of guilty 
is erroneous. Rudd v. United States (C. C. A. 1909) 173 Fed. 912. In 
other words, the court is not privileged to direct a verdict indirectly, any 
more than directly. In the instant case, that the charge might well have un- 
duly influenced the jury is obvious. Moreover, the distinction which the 
majority opinion attempts to draw between a charge which directs a verdict 
in so many words and a charge which "amounts to" a directed verdict is 
absurd. Furthermore, the court has here violated no mere technical right 
of the accused. Trial by jury in a criminal action is guaranteed by the 
Federal Constitution. Callan v. Wilson (1888) 127 U. S. 540, 8 Sup. Ct. 1301 ; 
see Blair v. United StaVes, supra, 230. It cannot even be waived where the 
punishment may be imprisonment. In re Virch (1916) 5 Alaska 500. In the 
instant case, the statement of the court that "if the defendant suffered any 
wrong, it was purely formal" seems as erroneous as the conclusion reached. 

Divorce — Allowance of Counsel Fees — Implication of Counsel. — The hus- 
band obtained a divorce on the ground of extreme cruelty. The trial court 
failed to make a finding on the evidence pointing toward the wife's miscon- 
duct with her lawyer. The husband appeals from an order directing pay- 
ment of counsel fees for services to be rendered by her attorney on appeal. 
Held, the trial court's failure to make this finding was error. If the counsel 
for the wife was responsible for acts of cruelty on her part which might be 
the basis of a divorce on that ground, no counsel fee should have been 
allowed. Callahan v. Callahan (Ida. 1920) 192 Pac. 660. 

Since at common law the husband obtained the wife's property, counsel 
fees were allowed to enable her to maintain her action or defense. 2 Bishop, 
Marriage, Divorce & Separation (1891) § 992. Although the property rights 
of married women have now been enlarged, the practice as to fees has sur- 
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vived, because in most cases the wife is still financially dependent on her 
husband. Statutes are almost universal in leaving the allowance of counsel 
fees pendente lite to the sound discretion of the court as applied to the par- 
ticular facts of each case. (1912) 12 Columbia Law Rev. 173; see Ida., Comp. 
Stat. (1919) § 4642; Wyatt v. Wyatt (1886) 2 Ida. 236, 10 Pac. 228. After the 
wife obtained judgment, an allowance was not granted for past services in 
the trial. Donaldson v. Donaldson (1917) 31 Ida. 180, 170 Pac. 94. But on 
appeal, an appellate court awarded the wife attorneys' fees to prosecute or 
defend the appeal. Spofford v. Spofford (1910) 18 Ida. 115, 108 Pac. 10S4. 
The degree of liberality in exercising the discretion varies. In some states 
the wife may get counsel fees although she is at fault. Robbins v. Robbins 
(1909) 138 Mo. App. 211, 119 S. W. 1075; see Cargnani v. Cargnani (1911) 
16 Cal. App. 96, 116 Pac. 306; cf. Harrison v. Harrison (1912) 146 Ky. 631, 
143 S. W. 40. In the instant case it might be argued that since the policy 
on which the allowance of counsel fees rests is to enable the wife to sue or 
defend, the guilt of her lawyer is irrelevant. But equity does not require a 
court to grant counsel fees to benefit the very one whose misconduct helped 
bring about the need for his legal services. Nor is the wife thereby financial- 
ly precluded from an appeal, since she can secure another lawyer more acceptable 
to the court. 

Evidence — Admissibility of Pleadings in Evidence. — The defendant was 
indicted for the murder of his son-in-law, B. B's wife and their child were 
living with the defendant. B's wife had been suing B for divorce, and he 
had filed a cross bill alleging adultery and asking for the custody of the 
child. At the time of the killing, the defendant, his daughter and grandchild 
were together on the highway. The defendant pleads self defense, alleging 
that B was the aggressor in the scuffle. In support thereof the defendant offers 
the cross bill of B praying for the custody of the child as evidence of B's 
attack on the defendant with the purpose of wresting the child from him. 
This evidence was excluded. Held, error, three judges dissenting. Richardson 
v. State (Ala. 1920) 85 So. 789. 

Originally unverified pleadings were inadmissible to prove facts contained 
in them, on the reasoning that as the mere suggestion of counsel they were 
proof only of the existence of such pleadings and the issues involved. Boileau 
v. Rutlin (1848) 2 Exch. *66S; Adams v. McMillan (Ala. 1838) 7 Port. 73; 
see Solari v. Snow (1899) 101 Cal. 387, 35 Pac. 1004. Verified pleadings, 
however, could be used as admissions of fact contained in them. Elliott v. 
Hayden (1870) 104 Mass. 180; Callan v. McDaniel (1882) 72 Ala. 96. To-day 
most jurisdictions admit unverified pleadings as evidence against the parties 
making them, and the absence of a verification goes only to the weight. 
Pope v. Allis (1885) 115 U. S. 363, 6 Sup. Ct. 69; see Nicholson v. Snyder 
(1903) 97 Md. 415, 55 Atl. 489; Jones, Evidence (1911) § 272. The admis- 
sion of such pleadings by counsel as evidence against clients follows from 
the rule that the statement of an agent within the scope of his authority is 
admissible against his principal. But in the principal case, since B, the party 
to the pleadings, is dead and no party to the prosecution, the cross bill can- 
not be introduced in evidence on the theory of admissions. There is a further 
difficulty: the connection between establishing B's desire to obtain custody of 
the child, and proving that he attacked the defendant is both remote and 
speculative. 

Evidence— Direct Testimony — Contract Requiring Eye-Witness to Acci- 
dent. — An accident insurance policy provided that the accidental character of 



